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ABORTION IN HALACHAH

An Embryo’s Claim to Life

In discussing the Noachide law of eiver min hachai (taking a limb from a living animal), Chullin 33a notes a general
halachic principle: Can there be any act that is permitted to a Jew and at the same time forbidden to a gentile? This rule
has its roots in a statement in Sanhedrin 59a: “Any commandment that was given to the Noachides and repeated at Sinai
was intended for both groups.” Noachides are thus not absolved of that obligation. Murder is such an example, as it was
repeated at Sinai.

CAPITAL CRIME FOR NON-JEWS

Tosafos in both Chullin and Sanhedrin raises the anomaly that although a non-Jew is liable to capital punishment for
terminating a pregnancy, as it is considered killing the unborn child, a Jew would not be liable for this. It is well
established that the mode of punishment for a gentile is very different from that of a Jew, as non-Jewish capital cases
can be judged by a single judge, with one witness, and without warning, and therefore the outcome is likely to be stricter.
A Jew is governed by different rules regarding punishment, and he cannot be prosecuted unless he was given due
warning not to commit the crime. However, in the case of an unborn child, there is uncertainty about whether the child
will be born alive, so any warning cannot be given with certainty, thereby invalidating it. Tosafos notes that although a
Jew is exempt from the death penalty, he is not permitted to perform an abortion, but Tosafos does not specify the nature
of the prohibition. It is important to establish the parameters of the prohibition to assess whether it might be permitted
in extenuating circumstances.

SPIRITUALLY DANGEROUS

Before examining the halachic sources, it is important to mention that kabbalistic sources attach major significance to
this prohibition, writing that such action drives the Shechinah from the world, making it impossible for HaShem to fix
His abode in the universe and causing prayer to be unanswered, for it destroys the stratagem of HaShem (Zohar, Shemos
3b). Rav Akiva Tatz cites kabbalistic sources stating that many pregnancies are naturally lost as we approach the
Messianic Age. This is because many souls need to come into bodies even for a short time, so that the child will merit
to come back in the World to Come. This is a great consolation for mothers who experience natural miscarriages, but it
also demonstrates that the fetus has a significant level of life.

IDENTIFYING THE PROHIBITION

The basic halachic approach to abortion is found in the Mishnah (Oholos 7:6), which teaches that if a woman is having
a difficult labor and her life is in danger, we may cut up the fetus while it is still inside her and remove it limb by limb.
In the time of the Mishnah, it was generally not possible to remove the baby by cesarean section without killing the
mother. Rashi explains that as long as the child has not emerged from the mother, it is not a nefesh, a being; it is only
partial life (Sanhedrin 2b s.v. yatza rosho). The Rambam rules accordingly (Hilchos Rotzeach 1:9), and so does the
Shulchan Aruch (Choshen Mishpat 425:2). The halachic reasoning underlying this prohibition can be gleaned from the
Mishnah’s concluding clause, which explains why it is permitted to terminate the pregnancy: “for her life (the mother’s)
comes before the life of the fetus.” The Mishnah then stipulates that once most of the fetus has emerged from the
mother’s body, we may not touch it, because we may not push aside the life of one person to save the life of another.
We can therefore infer from this statement that destroying the fetus in situations not involving a danger to the mother’s
life would be prohibited (Teshuvos Chavos Yair 31). Rav Chaim Ozer Grodzinski shows that Tosafos’s remarks indicate
the prohibition is Torah-level rather than a rabbinical edict (Teshuvos Achiezer 3:65:14). The Noachide prohibition is
derived by Rabbi Yishmael from the pasuk (Bereishis 9:6) 7% in7 0782 0787 07 79%, Whoever sheds man’s blood, by
man (i.e., through a human court) shall his blood be shed. Expounding the verse by moving the comma after the word
blood, Rabbi Yishmael queries: “Who is a man within a man? ... A fetus within the womb of the mother” (Sanhedrin
57b). Thus, Rabbi Yishmael maintains that a Noachide who aborts a fetus has the legal status of a murderer, and the
Rambam codifies the law in accordance with Rabbi Yishmael (Hilchos Melachim 9:4). Most poskim hold that abortion
is biblically proscribed, but the question remains what the parameters of this prohibition are. There is considerable
literature on this subject, which we will briefly summarize as three main approaches.

THREE VIEWS

In practice, every case warrants separate consideration because each individual's personal circumstances will vary.
However, there are three main views among the poskim:

1. Abortion is murder. Rav Moshe Feinstein adopts the strictest approach, holding that abortion is cold-blooded
murder, as it is for non-Jews, except that there is no capital punishment for Jews. He permits abortion only when
the mother’s life is in definite danger, on the basis that the fetus has the status of a rodef, a pursuer (Igros Moshe,
Yoreh De’ah 2:60:2). Others argue that it does not have the full law of rodef because the fetus is not acting
intentionally, but HaShem is responsible for the current predicament. Rav Shlomo Zalman Auerbach permitted
abortions even when doctors establish that there is a possibility of pregnancy posing a risk to the mother. He
quoted the Chazon Ish, saying that the allowance is because the woman’s life takes precedence over the partial



life of her unborn fetus, but not because of rodef. Alternatively, the fetus is regarded as an organic part of the
woman’s body rather than a completely separate being (Toras Hayoledes 60:3). Rav Shmuel Wosner wrote that
the allowance applies even if the fetus will pose a danger later in the pregnancy because the fetus was not a full
nefesh (Shevet HaLevi 5:193). Rav Elyashev used that reasoning to permit a mother to receive cancer treatment
even if it will kill the fetus (Shiurei Torah LeRofim, vol. 4, siman 230).

2. Unlawful wounding. Rav Yosef Trani seeks to show that although abortion is certainly forbidden, it cannot be
considered murder (7Teshuvos Maharit 97 and 99). The Mishnah in Arachin 7a rules that a pregnant woman
sentenced to death must be executed without delay. The Gemara states that the mother be struck in the abdomen
against the womb to cause the fetus's prior death. This is done to avoid the indignity she would suffer if the
fetus attempted to emerge after her death. An act of murder would not be permitted simply to prevent dishonor
to a corpse. Rav Trani advances an alternative approach; abortion is unlawful wounding or damage to the body.

3. Destruction of potential life. Other authorities do not consider the destruction of a fetus to be the taking of
human life, yet they nevertheless forbid it on unrelated grounds. Many poskim hold that the fetus represents
potential life, and its termination is akin to hashchasas zera levatalah, the improper emission of seed, an act
the Talmud views as tantamount to the shedding of blood (Niddah 13a). Although this does not constitute actual
murder, it would be similar to the concept of avizraihu, actions ancillary to a specific sin, which bear many of
the sin's stringencies (7eshuvos Chavos Yair 31).

STAGES OF PREGNANCY
The different approaches to the nature of the prohibition must be considered alongside another issue, the different
stages of pregnancy. Yevamos 69b describes the fetus within the first forty days of gestation as maya be ’alma, mere
liquid. Rav Shlomo Zalman tended to be more lenient when the mother may be harmed as a result of the pregnancy,
particularly in this early stage, when the fetus is not considered to be alive. This is reflected in the halachic status
of the firstborn, where a miscarriage during the first forty days is disregarded. However, those who view the fetus
as potential life would not differentiate between the different stages, and the concept of destruction of seed would
apply from day one. The same would apply with regard to a woman taking the morning-after pill, which temporarily
delays ovulation and fertilization within the first three to five days, so it prevents a pregnancy rather than terminating
it. A competent Rav must always be consulted, who will take all these factors into account.

MULTIFETAL PREGNANCY REDUCTION (MFPR)

Pregnancies involving twins, triplets, and more are a common byproduct of infertility treatment. Such pregnancies

increase the risks for both the mother and the fetuses, and the standard procedure is to reduce the number of fetuses

to two to help the remaining fetuses have a better chance of healthy survival. Multiple pregnancies carry many risks,
and even after fetal reduction, there may still be a chance that the woman will lose the entire pregnancy. The halachic
perspective has an interesting twist. What is the halachah when two fetuses are threatening each other? According
to the approach that rodef is the permitting factor for an abortion, is this considered a case of rodef? Rav Shlomo

Zalman and others maintain that, due to the overcrowded uterus, there is a very real risk that all the fetuses will die,

and one may perform a fetal reduction. However, if there is no reason to believe that a real danger is posed to all

the fetuses, then it would not be permitted to terminate one or some of them just to increase the general well-being

of the remaining fetuses (Medical Decisions in Halachah, p.232).

PROBLEMS CONCERNING THE FETUS

Besides issues concerning the mother, poskim -'E’:

discuss at length situations where the mother is ﬁ SHIFRA

healthy but the fetus has a medical or status-related Israels population J

problem, such as Tay-Sachs, Down syndrome, has reached [ bt “FN

Eamzqrus, etc. These are stressful situations, and 10’ 244’000 )

av Eliezer Waldenberg, who was well known for

ruling leniently on matters concerning abortion, v + You Are Not Alone
writes that it is a serious transgression to abort a AnGsininat nambar e - ey

fetus when it is not done as treatment for the 93 087 P\ B L e R
mother’s illness (7zitz Eliezer, 7:49). Rav Moshe babi L{ batn E 45 confidentiality.

Sternbuch points out that nowadays there are fhnks 5 FERAT : o Get Emotional & Financial Help

several support organizations, such as EFRAT in |, ’ B ] < sveok with someone Who Cares
Eretz Yisrael and “In Shifra’s Arms” in the US, that "*e* P Ee e i’ / > Find Halachic & Medical

have saved thousands of neshamos. Many people M'*M,;“;mfﬁr S
are eager to do the mitzvah of adopting medically %}" | il & i, e?Efrat |

challenged children, and their condition should not h )

T

be a reason to kill them.

DAF TOPICS by Yakov Schonberg - a weekly discussion on a current Daf Yomi subject, initiated by Mercaz Daf Yomi.
To listen to R’ Eli Stefansky’s Daf Yomi shiur: https://mercazdafyomi.com/links
Download back copies of DAF TOPICS at: tinyUrl.com/DafTopics & https://www.dirshu.co.il/category/on7v-n7111/mdy-daf-topics



https://mercazdafyomi.com/links
http://tinyurl.com/DafTopics
https://www.dirshu.co.il/category/%D7%94%D7%95%D7%A8%D7%93%D7%AA-%D7%A2%D7%9C%D7%95%D7%A0%D7%99%D7%9D/mdy-daf-topics

