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Bava Kamma Daf 2

Owner’s liability for damages by his property

בבבא קמא דף ב'. במשנה, ארבעה אבות נזיקין השור והבור והמבעה וההבער וכו'. הצד השוה שבהן שדרכן להזיק ושמירתן עליך, וכשהזיק 
חב המזיק לשלם תשלומי נזק במיטב הארץ.

- א -

Is the owner’s liability based on his being the owner of the property that caused damage, or is 
he liable because of his negligence in guarding it from causing damage

By entrusting his animal with a shomer, is the owner totally not 
liable? / Two fundamentally ways of understanding the owner’s 
liability for damages caused by his property / The owner was 
negligent and left the door open and another person closed it, 
but the animal nevertheless got out and caused damage / The 
owner declared the animal hefker, ownerless, after it got out but 

before it caused damage
נמוקי יוסף, ראב"ד, אבן האזל, חי' רבי שמעון שקופ, חי' רבי נחום

The Nimukei Yosef1 writes that the words u’shmirasan 
alecha in the mishnah’s klal “הצד השוה שבהן הוא שדרכן להזיק 
עליך -teach two points regarding one’s liabil ”ושמירתן 
ity. One - that anytime you have an obligation to take 
care of something and guard it, whether it’s because 
it’s your property, or you’ve been entrusted with it, or 
you’ve done something that makes you responsible for 
its care, in all these situations, you are obligated to pay 
for any damage it causes. That’s why the mishnah says, 
“U’shmirasan alecha, ‘The obligation to guard them is 
upon you,” to teach us that you are only liable for their 
damages when it’s incumbent upon you to guard them 
and you were negligent and did not guard them prop-
erly, and as a result they caused damage. However, if the 
owner hands them over to someone else to look after, 
and that caretaker is negligent, the second person is 
liable for the damage, and the owner is exempt. Two - 
we also learn from this that if you safeguard them in a 

manner consistent with their typical care, and they nev-
ertheless cause damage, you’re exempt from liability.

Now, that which the Nimukei Yosef wrote that if 
someone entrusts his animal with a shomer, and it caused 
damage while in the hands of the shomer, the shomer is 
liable to pay for the damages, while the owner is exempt 
from payment, the Raavad2 poses as a shailah whether by 
entrusting the animal to a shomer, the owner is entirely 
exempt from payment to the injured party, or perhaps 
the owner is still liable to pay the injured party, but he 
can then demand reimbursement from the shomer. And 
so, we need to understand the machlokes of the Nimukei 
Yosef and Raavad in whether the liability for payment 
falls solely on the shomer, or there’s still an obligation on 
the owner as well?

There’s a discussion in the Acharonim that there are 
two ways of understanding one’s liability for damages 
caused by his property, which result in several relevant 
halachic differences.

The Even Ha’azal3 explains the two ways as follows.
One - the liability for payment is because the Torah 

imposed an obligation upon the owner to guard his 
property to ensure that it does not cause damage. There-
fore, if the owner was negligent and did not guard it 
adequately, and as a result, the animal caused damage, 
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Shabbos Daf Lamed Ches

L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.
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Notes

[1] Regarding the mishnah’s statement, “Ha’tzad ha’shaveh she’ba-
hen she’darkan l’hazik u’shmirasan alecha, u’keshe’hizik chav 

ha’mazik l’shalem,” the Minchas Shlomo asks that we do sometimes 
find a case where one is liable even if it was not shmirasan alecha? 
In the gemara further11 Rav Ada bar Ahavah says that the words 
’ha’tzad ha’shaveh she’bahen’ in the mishnah add the following case 
taught in a braisa. Those that are permitted to spill their wastewa-
ter into the public domain in the winter, are nevertheless liable for 
any resulting damage. Now, that case is not shmirasan alecha. The 
owner is not obligated to stand watch over it so that it does not 
cause damage. But he is nevertheless liable to pay for any resulting 
damage. And so, we find a case where one is liable even when it’s 
not shmirasan alecha? However, he answers that this case is differ-
ent. Under basic halachah, one would not be allowed to spill his 
wastewater into the public domain, even in the winter. However, 
the chachamim allowed it out of necessity. But they allowed it only 
on the condition that he remain liable for potential damage. Other-
wise, they would not have allowed it. Therefore, he has an inherent 

obligation to guard it based on the original halachah, and it is con-
sidered shmirasan alecha.

[2] The Michas Shlomo12 however, disagrees with this reasoning. 
He argues that even if his liability is based on his ownership, if 

the animal was guarded when it caused damage, he’s exempt, even 
if it was guarded by another person. Even if we say that his liability 
is based on his ownership, he is liable only for his property that was 
not guarded. But he is not liable for his property that was guarded 
at the time it caused damage, even though he’s the owner.

According to the understanding that his liability is based on 
his ownership, but he’s exempt if he guarded it, his exemption is 
not because he’s an oiness if he did all he could, to which we can 
argue that if he did not guard it, but someone else did, he’s not 
considered an oiness. That’s not so. Rather, he’s exempt because he’s 
only liable for unguarded property, but he’s not liable for guarded 
property, regardless of who guarded it. Therefore, if it was guarded 
even by someone else, he has no liability to begin with.

the owner is liable for the damages because of his neg-
ligence.

Alternatively, it can be argued that the obligation to 
pay for the damages doesn’t stem from the owner’s neg-
ligence in guarding the animal but rather from the fact 
that his property caused damage. The Torah states that 
the owner is liable for damage caused by his property. 
However, if he safeguarded it properly, and it still caused 
damage, he is exempt. The Torah exempts him due to 
the concept of ‘oiness’ (unavoidable accident) because 
he watched it properly. [1]

And the Even Ha’azal writes that from the words of 
the Rambam it seems that the Rambam learned like the 
second explanation. As the Rambam there4 writes: Any 
living creature of a person that caused damage, its owner 
must pay for the damages because his property caused 
the damage. The Rambam doesn’t mention his obliga-
tion to guard it. His liability stems merely from the fact 
that it’s his property that caused the damage.

The Even Ha’azal continues that this shailah results in 
a relevant halachic question in the following case. The 
owner did not guard his animal properly - for example, 
he left the barn door open - but another person came 
along and closed the door. However, the animal never-
theless got out by digging under the door or wall and 
caused damage. If the owner’s liability is because of his 
negligence in not guarding the animal properly, it follows 

logically that in this case he’s not liable because his lia-
bility is only when the animal was unguarded at the 
time it caused damage, but in this case, it was guarded at 
that time. Even though its being guarded was not by the 
owner, but by another person, he cannot be held liable 
because the animal was not unguarded when it caused 
damage. However, if the owner’s liability is based on 
the fact that his property caused damage, but when he 
guarded it he’s exempt based on oiness rachmana patrei, 
because it was beyond his control, it follows logically 
that in this case he can be held liable for damage caused 
by his property, He cannot be exempted as an oiness, 
because since he did not guard it, he cannot claim the 
exemption of oiness, even though someone else guarded 
it and it nevertheless dug out of its enclosure. [2]

In Chiddushei Reb Shimon Shkop5 he poses this 
very question and concludes that the owner’s liabil-
ity is not because of his negligence in not guarding his 
animal properly, but because of it being his property. 
He supports his reasoning from the gemara further in 
our perek6 regarding the following case. The owner was 
negligent and left the door open. After his animal went 
out of the barn, he declared it hefker, ownerless, and it 
then caused damage. He’s exempt from paying for the 
damages under the category of ‘shor’ because he was not 
its owner at the time it caused the damage. However, he 
may be liable under the category of ‘bor’ because it may 
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[3] That which Reb Shimon Shkop cites the gemara further13 that 
if the owner declared the animal hefker after it left the barn, 

he’s exempt from paying for the damages under the category of 
‘shor’ because he was not its owner at the time it caused the dam-
age, in Chiddushei Reb Shmuel14 he cites the Yerushalmi15 that 
disagrees and says that he is liable in this case. And he explains that 
the Yerushalmi holds that the owner’s liability is because of his neg-
ligence. Therefore, since he was negligent when he ‘was’ the owner 
of the shor, he becomes liable even for damages caused when he 
was no longer the owner.

[4] Reb Shimon there cites another gemara where it seems that 
the owner’s liability is based on his ownership and not because 

of his negligence. The gemara a bit further16 says that the four main 
categories of nezikin mentioned in the mishnah at the beginning 
of the perek are nizkei mamono, damage caused by one’s property. 
While those mentioned by Rabi Oishiya, among them the four 
shomrim, are nizkei gufo, damage caused by the person. And so, 
a shomer’s liability is because of his negligence in not watching it 
adequately, and one’s liability for the four nezikim of the mishnah is 
because it’s his property.

Reb Shimon adds another indication of this distinction. The 
gemara there says that the four nezikin are hezeika d’b’yadayim, 
active and direct, while shomrim are hezeika d’memeila, not active 
and indirect. And he explains that for nezikin he’s liable because his 
property actively caused damage. While shomrim are liable because 
they did not watch the item adequately, thereby causing its dam-
age or loss indirectly. And so, we see that for nezikin his liability is 
based on his ownership of the property that caused the damage.

[5] In Chiddushei Reb Nachum he writes that some seek to prove 
that the owner’s liability is because of his negligence from the 

fact that a shomer takes the place of the owner in being liable for 
damages. If the owner’s liability is based on his ownership, why 
would the shomer be liable, after all, he’s not the owner of the prop-
erty that caused the damage?

However, he answers that this does not prove the point because 
even if we say that the owner’s liability is based on his ownership, 
he does not need to be the actual owner of the animal. Rather, if 
the animal is under his care and responsibility, he’s considered like 
the owner to be liable for damages. As Tosfos17 writes regarding 
the halachah that a thief is liable for damages. Although he does 
not own the animal, and he has less responsibility than a shomer, 
the gazlan is liable for damages caused by the animal he stole. It’s 
only logical that the gazlan take the place of the owner to be lia-
ble because since he removed it from the owner’s domain and the 
owner who was responsible for guarding the animal can no longer 
do so, it is now incumbent upon the gazlan to guard it. The person 
who can, and must, guard it from causing damage, is considered 
the owner regarding liability for damages. And so, even if we learn 
that liability for damages is based on ownership of the property 
that caused the damage, a shomer and gazlan are considered the 
owners of this property regarding liability.

[And he adds that the Mechilta derives from a pasuk that the 
shomer takes the place of the owner regarding damages. Accord-
ingly, even if it did not follow logically, the pasuk teaches that one 
is liable for damage caused by something under his jurisdiction and 
responsibility.]

be considered like leaving an open pit with the potential 
to cause damage. Now, if the owner’s liability is because 
of his negligence, we could argue that in this case he 
would also be liable because he was the animal’s owner 
at the time of his negligence. Therefore, his negligence 
made him responsible and liable for any resulting dam-
age. And since the gemara teaches that he’s exempt, it 
must be because one’s liability is based on his property 
causing damage, and in this case, the animal was no lon-
ger his property at the time it damaged. Therefore, he 
cannot be held liable under the category of shor. Though, 
he might be liable under the category of bor. [3] [4]

With these two ways of understanding the owner’s 
liability for damages caused by his animal, in Chiddu-
shei Rabi Nachum7 he explains the above-mentioned 
machlokes of the Nimukei Yosef and Raavad whether by 
entrusting the animal to a shomer, the owner is entirely 
exempt from payment, or perhaps the owner is still liable 

to pay the injured party, but he can then demand reim-
bursement from the shomer, as follows.

The Nimukei Yosef holds that his liability is because 
of his negligence. Therefore, he holds that if he entrusted 
it to a competent shomer, there was no negligence on 
the part of the owner and he’s therefore not liable for 
the damage caused by the animal. The Raavad how-
ever holds that his liability is based on his ownership 
of the animal, but a proper sh’mirah exempts him from 
payment. However, if the shomer was negligent and the 
animal caused damage, it turns out that the animal was 
not under proper sh’mirah. Therefore, the owner is liable 
for the damage based on his ownership of the animal. He 
cannot claim that he was an oniess since he entrusted it 
to a shomer who did not end up guarding it properly. He 
should have watched it himself to prevent it from caus-
ing damage. [5]
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L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

On the other hand, from the Poskim it isn’t so cut and dry that
the issur Maiseh Shabbos applies to all of the 39 Melachos. It
becomes clear from them that there is a possibility some are excluded,
and we will now go on to elaborate.

The Chayei Adam 20asserts that the issur Maiseh Shabbos is
applicable specifically where something is done to the object itself. A
physical change has to happen such as the result of cooking food or
anything comparable. On the other hand, when one is Motzi
something from one domain to another where the actual object isn’t
physically affected, if done b’shogeig it can be used on Shabbos itself
and even by the person who committed the act. If done b’mayzid it
is assur even to others, but only until Motzei Shabbos. He does
conclude though that one should be stringent with all Issurei Torah
just like by Mevashel. The Biur Halacha 21 cites his words plainly
without bringing any opposition.

However, the truth is that this matter is already broached by the
Rishonim. It all begins with the Gemara in Eiruvin 22 which teaches
how if fruits were removed from their techum and later returned, even
if this was done b’mayzid there is no loss to their location. What this
means is that even if they were returned b’mayzid it is still permissible
for them to be consumed in their place.

Tosafos there 23 questions why the fruits should be permissible for
consumption when returned b’mayzid from outside the techum. We
know that one may not eat food which was cooked b’mayzid on
Shabbos. He answers that cooking is different because it involves the
transgression of a Melacha D’oraisa relating to Shabbos. His
intention is to point out how the issur relating to techumin is merely
m’drabbanan. In the case discussed nothing was removed from a
private domain into a public one, rather from one techum to another.
Such an act is assur only m’drabbanan.

The Chiddushei HaRashba there 24 explains in greater detail. He
writes that Bishul is different being that a Melacha D’oraisa is
transgressed. On the other hand, the Gemara is discussing a case

which happened on Yom Tov. His point is to show that there truly is
no issur Hotza’ah applicable. On Yom Tov such an act is completely
muttar. He even adds that of course it would be assur to eat the fruits
if they were actually removed into a public domain on Shabbos itself
just like the din by Mevashel. The Magen Avraham 25 cites the words
of Tosafos.

The Ramban 26 answers Tosafos’s question using a different
approach. He writes that although all types of Maiseh Shabbos are
assur on Shabbos itself in order to prevent their benefit (such as what
one cooked, took Ma’aser off from, or anything comparable),
nevertheless the fruits here are different. They began in the person’s
house, were removed to a public area, and then brought back to the
house. As such, there is no reason to assur them. They didn’t come
to the house through issur Shabbos being that they actually originated
there. No benefit is had from a Maiseh Shabbos at all.

He then adds that of course if they were to remain in the public
domain (without being returned to the house) it would be assur to eat
them. Consuming them there would be to do so through the means of
issur Shabbos. On the other hand, when returned to the house one can
eat them there being that no benefit is had from a Maiseh Shabbos.

What become clear from Tosafos, the Rashba, and Ramban is that
concerning where one actually transgresses the issur Hotza’ah
d’oraisa, there it would be assur for him to benefit through the issur
Maiseh Shabbos.

On the other hand, the Ritvah b’shem Rabbeinu Yonah asserts that
concerning both the issur Hotza’ah and techumin there is no
application to Maiseh Shabbos. This is because the issur of Maiseh
Shabbos is something that was initiated where an actual change
happens to the object itself. The term Maiseh refers to a physical
change, and this issur is dubbed Maiseh Shabbos to allude to areas
where physical change happens to an object. However, where all one
does is transgress the issur Hotza’ah and no change happens to the
object itself, as such there is no reason to assur because of Maiseh

NOTESNOTES

Through this he raises how one who cooks on Shabbos makes the food assur for
consumption just like other maichalos assuros. As such, the food becomes forbidden
to eat even where one doesn’t benefit from the Bishul such as in a case where it was
already roasted prior to being cooked. Although he would have preferred to eat
roasted and not cooked meat and there is no real benefit from the Melacha,
nevertheless the act of Bishul transforms the meat into forbidden food just like all
other maichalos assuros. On the other hand, concerning different forms of benefit
they are only assur if made possibly purely through the act of Melacha itself.
However, if one was capable of having a certain benefit even before the act was
committed, then such a thing remains permissible. This applies even to food as the
forbidden status is only given with regard to it consumption and not benefit.

He then continues that although we only find this difference between an issur
achilah and issur ha’na’ah within the words of Rebbi Yochanan and not Rebbi
Yehudah, nevertheless it truthfully applies to Rebbi Yehudah as well.

He then uses this concept to explain what the Beis Yosef 35 asserts b’shem the
Rashba. The Beis Yosef discusses a case where one tells a Goi to make a fire and
boil water for him on Shabbos. He writes that if the water got cold it would still be
assur for him to drink it. Not only that, if the water had previously been boiled and
then reverted to this state, even to those who hold even by liquids that there is no
Bishul after Bishul, nevertheless it would still be assur to drink the water since it was
cooked by a fire on Shabbos.

Now, on the surface this is difficult to understand. When the water returns to its
original cold state, it comes out that one isn’t benefitting from the Maiseh Shabbos
at all. As such, it is hard to hear why it should be assur to drink the water then. If
one warms up water using Arlah oil or Klayim wood and then the water gets cold
again, the din isn’t for it to be assur to drink. One is allowed to drink it being that
there is no longer any benefit had from the Arlah or Klayim. This being the case the
same should apply to Maiseh Shabbos as well.

As a result, we are forced to say that something cooked on Shabbos is given the
status of a maichal issur for the entire day. It doesn’t make a difference then if one
actually benefits from the aveirah or not. Therefore, even where the cooking
happened through a Goi, since while the water was hot it was assur to drink being
that the Goi was his shaliach, as such it becomes assur the entire Shabbos.

This then has a practical application where one cooks water on Shabbos for the
purpose of bathing. Although in doing so he transgresses an issur Torah,
nevertheless since bathing is merely a form of benefit, as such it would be muttar
to use the water as soon as it cools down. When cold again there no longer is any
benefit had from the Maiseh Shabbos. There isn’t reason to say that because it was
assur while hot it should be assur the entire Shabbos. This is something said
specifically with regard to eating or drinking and not benefit. [See more what he
has to say there.]
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Owner’s liability for damages
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Does the owner need to prove that he was not negligent?

Can the damaged party collect even without proving negligence 
by the owner since the damage is before us? / Is a shomer 
believed that he was not negligent by a shevuah as in all claims 
of a shomer, or must he prove his claim that he was not negligent 

by eidim?
חזון איש, פני יהושע, חי' רבי שמואל

The Chazon Ish8 poses the following question in 
the following case. One’s animal went out and caused 
damage. The owner claims that he guarded it properly 
by locking it into its enclosure, but it got out by digging 
under the wall or door, and he’s therefore not liable. 
Who has the burden of proof? Is it the owner who must 
prove his claim to be exempt from payment? And if he 
does not prove it by witnesses, he must pay for the dam-
age. Or must the damaged party prove that the owner 
was negligent to be able to collect? And if he does not 
prove negligence, he cannot collect, as in any case of 
hamotzi mei’chaveiro alav ha’rayah?

The Chazon Ish concludes that the owner must prove 
that he was not negligent because the damage is before 
us, and his claim is unusual.

Accordingly, he writes that if this happened while 
the animal was with a shomer, he would likewise need 
to prove his claim that he guarded it properly, but it nev-
ertheless got out. Even though in Hilchos Shomrim, for 

example, if the animal ran away and got lost, he could 
exempt himself from paying the owner for the loss of 
the animal by swearing to his claim that he guarded it 
properly, but it nevertheless got out. However, regarding 
nezikin there’s no halachah of shevuah, and he can only 
exempt himself from paying for the damages by proving 
his claim by eidim that he guarded it properly, but it nev-
ertheless got out.

The P’nei Yehoshua9 however, concludes that the 
damaged party must prove that the owner was negligent.

In Chiddushei Reb Shmuel10 he explains this 
machlokes with the above question of what makes the 
owner liable for damage caused by his property. If the 
owner’s liability is based on his ownership, but he’s 
exempt from payment if he guarded it properly as an 
oneiss, it is the owner that must prove his claim because 
the reason for his liability is fixed and certain, but the 
reason for his exemption is in doubt. Therefore, the 
owner must prove his claim, as is the opinion of the Cha-
zon Ish. However, if the owner’s liability is because of his 
negligence, he cannot be held liable until his negligence 
is established. Therefore, the damaged party must prove 
the owner’s negligence, as is the opinion of the Pnei 
Yehoshua.
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