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Kessubos Daf Beis

Unavoidable circumstances that prevent one  
from fulfilling a condition that he made

בכתובות דף ב': אמר רבא ולענין גיטין אינו כן, אלמא קסבר רבא אין אונס בגיטין. מנא ליה לרבא הא וכו' אלא רבא סברא דנפשיה קאמר, 
משום צנועות ומשום פרוצות וכו'. 

- א - 

When a stipulation is fulfilled against one’s will, it is not considered fulfilled

A claim of oness regarding stipulations in monetary matters/
Fulfillment of a stipulation against one’s will is learned from 
the possuk “velana’arah lo sa’ase davar”/When there is a clear 
reason to assume that the stipulation was fulfilled willingly and 
not against his will/An action that is performed against one’s 
will is not considered as if it has happened of its own accord/
Fulfilling the stipulation against one’s will causes that the 

divorce itself was performed against his will

-משנה למלך, רש"י, ר"ן, קובץ שיעורים, חידושי רבי שמואל-

 ,It is evident from the words of the Gemora that .א
strictly speaking, there would be a claim of oness 

regarding gittin, if not for a particular institution of 
Chazal. This means that if one were to give a get to his 
wife and stipulate that it will only take effect on condi-
tion that he does not return by a certain date, the get 
would take effect even if he had planned to return in 
time but was prevented from doing so by unavoidable 
circumstances. By the strict letter of the law, this is not 
considered a fulfillment of the stipulation since the 
events that occurred were out of his control. However, 
Chazal, in order to protect tzenuos and prutzos, instituted 
that there is no claim of oness regarding gittin and the get 
takes effect irrespective of the oness. 

The Mishna Lemelech1 writes that from here can be 
inferred that the opposite would be true regarding 
stipulations in all other matters. In these cases, if the 
stipulation was fulfilled by unavoidable circumstances 

and against his will, the matter would not take effect. 
For example, one who obligates himself with a kinyan to 
pay a certain amount of money if he does not come to a 
certain place by a certain time will be able to use a claim 
of oness if he was prevented from coming by unavoidable 
circumstances. In this case, the stipulation is considered 
as not having been fulfilled and the obligation to pay the 
money does not fall on him.

Several approaches are given by the Rishonim to 
explain why the get would not take effect if not for the 
institution of Chazal.

Rashi2 points out that the claim of oness is already 
mentioned in the Torah,3 in the possuk “velana’arah lo 
sa’ase davar.” This is indicated also in the Gemora in 
Nedarim.4 

However, the Ran in Nedarim5 explains that the 
reason that the stipulation is not considered fulfilled 
when it is kept only by oness is that there was never any 
intention to make the stipulation in unavoidable circum-
stances. When he is eventually unable to come because 
of events that are not under his control, the stipulation is 
not fulfilled because he did not have these circumstances 
on mind when he made it. (According to the Ran, the 
possuk “velana’arah lo sa’ase davar” was used only in the 
initial stages of the Gemora’s discussion but not at its 
conclusion).
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Shabbos Daf Lamed Ches

L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.
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Notes

[1] To explain this matter further we must clarify that the current 
subject is not similar to the more familiar concept that a sin 

that is transgressed by oness is not considered a sin because the 
action is considered as having happened by itself. It can be under-
stood well that an act performed under coercion, such as the young 
girl of the possuk who was coerced by a man, is not considered as 
having been performed by a person. [Some explain further and 
write that it is not considered as having happened at all]. Regard-
ing a stipulation of “if I do not come by a certain date,” however, 
which will not be fulfilled by a positive action but by the lack of an 
action, it could be understood that there is no difference between 
whether the action was not done deliberately or unintentionally. 
Since the action that was stipulated did not occur, the stipulation 
was fulfilled.

However, the explanation is as follows. A “positive” stipulation, 
such as one who stipulates a divorce on giving a certain amount of 
money, will not be fulfilled if the money was forcibly taken from 
him and given to his wife because giving the money by coercion 
is not considered that he fulfilled the stipulation. In the same way, 
when the stipulation is “negative,” for example, if he says, “If I do 
not arrive,” we will understand that the stipulation must be fulfilled 
by him “not coming.” If he was forcibly held back from coming, this 
will not be understood as his own fulfillment of the stipulation. 
Although he did not arrive at the stated time, it was not he who 
kept the stipulation, Thus, it makes no difference if the stipulation 
is formulated in a way that obligates him to do something or in a 
way that obligates him not to do something. In either case, it must 
be fulfilled by him and not by itself, or in circumstances that are 
not under his control.

Kovets Shiurim6 explains the words of Rashi that we 
learn from “velana’arah lo sa’ase davar” that a stipulation 
that is fulfilled by unavoidable circumstances is not 
considered as being fulfilled. He cites the Shut Chemdas 
Shlomo,7 who writes that the possuk, “velana’arah lo sa’ase 
davar” does not only teach that there is no punishment 
given to someone who was coerced to transgress a sin 
but that an act that was performed under coercion or 
unavoidably is not considered as having been performed 
by a person but is considered as having happened by 
itself. It is because the act of the na’arah of the possuk 
was not considered an act of a person that the na’arah 
is exempt from punishment. Similarly, in Avodah Zara 
daf 54a, it is taught that an ox that was served as an idol 
by someone who was forced to do this is not considered 
ne’evad and is still valid to be a korban because an act 
that was performed under coercion is not considered 
as having been performed by a person. See more in the 
Notes and Addenda. [1]

However, Chiddushei Reb Shmuel8 has difficulty with 
the idea that the possuk teaches that fulfillment of a stip-
ulation under unavoidable circumstances is considered 
as an action that happened by itself. The possuk is refer-
ring to punishments and it is difficult to learn halachos 
of stipulations from it. Even according to the reasoning 

of the Chemdas Shlomo9 who learns from the possuk that 
an action that is performed under coercion is considered 
as having happened by itself, it is problematic to stretch 
this to stipulations made between people.

He therefore explains Rashi’s words differently. 
The Re’ah implies that the principle of claims of oness 
regarding gittin does not mean that the stipulation is 
not considered to be fulfilled when there has been an 
oness. Rather, the meaning is that when it is fulfilled 
under unavoidable circumstances, it is as if the divorce 
has been given against his will. Since he made the stip-
ulation under the assumption that he will fulfill it, now 
that he was prevented against his will from fulfilling it, 
the divorce that occurs as a result would be occurring 
against his will. “Velana’arah lo sa’ase davar” teaches 
that in the same way that a claim of oness will exempt 
one from punishment for transgressing a sin, so too 
did the Torah preclude any matter from taking effect 
when it occurs by oness. Therefore, when one stipulates 
a condition on the assumption that the condition will 
be fulfilled, when this does not happen because of cir-
cumstances beyond his control, it is considered as if 
the matter took place against his will. For this reason, a 
claim of oness is valid according to the strict letter of the  
law.
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- ב - 
A stipulation that was not fulfilled because of unavoidable circumstances

The difference between when the stipulation is fulfilled because 
of unavoidable circumstances and when it is cancelled because 
of such circumstances/The difference between stipulations 
made when giving a get and stipulations made when giving 
kiddushin/People do not generally include unavoidable 
situations in their stipulations/One who gave an esrog on the 
condition that it will be returned, and it became ruined by oness 

in the hands of the one who received it
-רא"ה, משנה למלך, קובץ שיעורים, ר"ן, חתם סופר-

 The Chiddushei Hare’ah writes that the principle .ב
mentioned in the Gemora that a stipulation that is 

fulfilled by oness is not considered to be fulfilled is only 
said regarding an oness in the fulfilling of the stipulation 
but not in the cancelling of the stipulation. For example, 
if a get is given on the condition that it should only take 
effect if the husband does not arrive by a certain date, 
this stipulation is not considered to be fulfilled (accord-
ing to the strict letter of the law) if he was delayed 
unavoidably. However, if it was stipulated that the get 
should only take effect if he does come within a certain 
time and he was unable to come within that period, 
meaning that the oness cancelled the stipulation, the get 
is not valid and a claim of oness will not help to activate 
it. In this case, although he was prevented by an oness 
from coming within the stated period, it cannot be said 
that the oness caused the stipulation not to be cancelled. 
The get was given on the condition that he would come 
within that period, and since he did not come, the get is 
cancelled and the divorce does not take effect. 

The Mishna Lemelech10 cites the Rivash who writes, 
similarly, that if the stipulation is cancelled by oness, it 
cannot be claimed that it has not been cancelled.

Rabi Yochanan and Reish Lakish, in the Yerushalmi,11 
disagree about one who gives kiddushin on the condition 
that he will give her a sum of money by a certain date 
and an oness occurred that prevented him from doing 
so. Rabi Yochanan says that the kiddushin does not take 
place because an oness is not considered as if the action 
was done and Reish Lakish holds that the kiddushin does 
take place because an oness is considered as if the action 
was done. 

The Kovets Shiurim writes that the Yerushalmi can 

be explained according to the Re’ah, who distinguishes 
between an oness in the fulfilling of a stipulation and an 
oness on the cancelling of a stipulation. Rabi Yochanan 
holds that the fact he was prevented from giving the 
woman the money by an oness does not allow us to view 
the situation as if he actually gave it. This is similar to the 
argument of the Re’ah that an oness that prevented him 
from coming in time to activate the get does not allow 
us to view it as if he came, being that, in actual fact, he 
did not. Reish Lakish disagrees and argues with the Re’ah. 
According to him, an oness can be considered as if the 
action was actually done and will be sufficient to allow 
the get to take effect. [The Kovets Shiurim is troubled by 
the fact that the Re’ah did not mention that this principle 
is discussed in the Yerushalmi].

However, the Ran12 explains this disagreement 
between Rabi Yochanan and Reish Lakish differently. 
According to him, they argue whether kiddushin and 
geirushin can be compared in respect to a claim of oness. 
Reish Lakish holds that in the same way that there is 
a claim of oness when one gives a get and is prevented 
from fulfilling the conditions on which it was given, so 
too when an oness prevents him from giving the money 
on which the kiddushin depends, the oness causes that it 
is considered as if he gave it. Rabi Yochanan holds that 
the kiddushin does not take effect, unlike geirushin. Gei-
rushin is dependent entirely on him, and he only desired 
to divorce her if he would violate the condition willingly 
but not if uncontrollable circumstances caused him to 
violate the condition. Kiddushin, however, requires the 
desire of the woman as well as the man’s and she only 
consented to the kiddushin in the event that the condi-
tion was kept, regardless of oness. The Ran adds that it 
seems from the Yerushalmi that the halachah follows the 
opinion of Rabi Yochanan.

The Kovets Shiurim writes that it is clear from the 
Ran that he disagrees with the Re’ah’s argument that the 
claim of oness can only be used when the condition was 
fulfilled unavoidably but not when the oness causes the 
stipulation to be cancelled. The Ran explains that Rabi 
Yochanan holds that there is no claim of oness in the case 
of kiddushin because of a particular reason i.e., that the 
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L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

On the other hand, from the Poskim it isn’t so cut and dry that
the issur Maiseh Shabbos applies to all of the 39 Melachos. It
becomes clear from them that there is a possibility some are excluded,
and we will now go on to elaborate.

The Chayei Adam 20asserts that the issur Maiseh Shabbos is
applicable specifically where something is done to the object itself. A
physical change has to happen such as the result of cooking food or
anything comparable. On the other hand, when one is Motzi
something from one domain to another where the actual object isn’t
physically affected, if done b’shogeig it can be used on Shabbos itself
and even by the person who committed the act. If done b’mayzid it
is assur even to others, but only until Motzei Shabbos. He does
conclude though that one should be stringent with all Issurei Torah
just like by Mevashel. The Biur Halacha 21 cites his words plainly
without bringing any opposition.

However, the truth is that this matter is already broached by the
Rishonim. It all begins with the Gemara in Eiruvin 22 which teaches
how if fruits were removed from their techum and later returned, even
if this was done b’mayzid there is no loss to their location. What this
means is that even if they were returned b’mayzid it is still permissible
for them to be consumed in their place.

Tosafos there 23 questions why the fruits should be permissible for
consumption when returned b’mayzid from outside the techum. We
know that one may not eat food which was cooked b’mayzid on
Shabbos. He answers that cooking is different because it involves the
transgression of a Melacha D’oraisa relating to Shabbos. His
intention is to point out how the issur relating to techumin is merely
m’drabbanan. In the case discussed nothing was removed from a
private domain into a public one, rather from one techum to another.
Such an act is assur only m’drabbanan.

The Chiddushei HaRashba there 24 explains in greater detail. He
writes that Bishul is different being that a Melacha D’oraisa is
transgressed. On the other hand, the Gemara is discussing a case

which happened on Yom Tov. His point is to show that there truly is
no issur Hotza’ah applicable. On Yom Tov such an act is completely
muttar. He even adds that of course it would be assur to eat the fruits
if they were actually removed into a public domain on Shabbos itself
just like the din by Mevashel. The Magen Avraham 25 cites the words
of Tosafos.

The Ramban 26 answers Tosafos’s question using a different
approach. He writes that although all types of Maiseh Shabbos are
assur on Shabbos itself in order to prevent their benefit (such as what
one cooked, took Ma’aser off from, or anything comparable),
nevertheless the fruits here are different. They began in the person’s
house, were removed to a public area, and then brought back to the
house. As such, there is no reason to assur them. They didn’t come
to the house through issur Shabbos being that they actually originated
there. No benefit is had from a Maiseh Shabbos at all.

He then adds that of course if they were to remain in the public
domain (without being returned to the house) it would be assur to eat
them. Consuming them there would be to do so through the means of
issur Shabbos. On the other hand, when returned to the house one can
eat them there being that no benefit is had from a Maiseh Shabbos.

What become clear from Tosafos, the Rashba, and Ramban is that
concerning where one actually transgresses the issur Hotza’ah
d’oraisa, there it would be assur for him to benefit through the issur
Maiseh Shabbos.

On the other hand, the Ritvah b’shem Rabbeinu Yonah asserts that
concerning both the issur Hotza’ah and techumin there is no
application to Maiseh Shabbos. This is because the issur of Maiseh
Shabbos is something that was initiated where an actual change
happens to the object itself. The term Maiseh refers to a physical
change, and this issur is dubbed Maiseh Shabbos to allude to areas
where physical change happens to an object. However, where all one
does is transgress the issur Hotza’ah and no change happens to the
object itself, as such there is no reason to assur because of Maiseh

NOTESNOTES

Through this he raises how one who cooks on Shabbos makes the food assur for
consumption just like other maichalos assuros. As such, the food becomes forbidden
to eat even where one doesn’t benefit from the Bishul such as in a case where it was
already roasted prior to being cooked. Although he would have preferred to eat
roasted and not cooked meat and there is no real benefit from the Melacha,
nevertheless the act of Bishul transforms the meat into forbidden food just like all
other maichalos assuros. On the other hand, concerning different forms of benefit
they are only assur if made possibly purely through the act of Melacha itself.
However, if one was capable of having a certain benefit even before the act was
committed, then such a thing remains permissible. This applies even to food as the
forbidden status is only given with regard to it consumption and not benefit.

He then continues that although we only find this difference between an issur
achilah and issur ha’na’ah within the words of Rebbi Yochanan and not Rebbi
Yehudah, nevertheless it truthfully applies to Rebbi Yehudah as well.

He then uses this concept to explain what the Beis Yosef 35 asserts b’shem the
Rashba. The Beis Yosef discusses a case where one tells a Goi to make a fire and
boil water for him on Shabbos. He writes that if the water got cold it would still be
assur for him to drink it. Not only that, if the water had previously been boiled and
then reverted to this state, even to those who hold even by liquids that there is no
Bishul after Bishul, nevertheless it would still be assur to drink the water since it was
cooked by a fire on Shabbos.

Now, on the surface this is difficult to understand. When the water returns to its
original cold state, it comes out that one isn’t benefitting from the Maiseh Shabbos
at all. As such, it is hard to hear why it should be assur to drink the water then. If
one warms up water using Arlah oil or Klayim wood and then the water gets cold
again, the din isn’t for it to be assur to drink. One is allowed to drink it being that
there is no longer any benefit had from the Arlah or Klayim. This being the case the
same should apply to Maiseh Shabbos as well.

As a result, we are forced to say that something cooked on Shabbos is given the
status of a maichal issur for the entire day. It doesn’t make a difference then if one
actually benefits from the aveirah or not. Therefore, even where the cooking
happened through a Goi, since while the water was hot it was assur to drink being
that the Goi was his shaliach, as such it becomes assur the entire Shabbos.

This then has a practical application where one cooks water on Shabbos for the
purpose of bathing. Although in doing so he transgresses an issur Torah,
nevertheless since bathing is merely a form of benefit, as such it would be muttar
to use the water as soon as it cools down. When cold again there no longer is any
benefit had from the Maiseh Shabbos. There isn’t reason to say that because it was
assur while hot it should be assur the entire Shabbos. This is something said
specifically with regard to eating or drinking and not benefit. [See more what he
has to say there.]
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woman only consented to the kiddushin in the event that 
the condition was kept. It is clear that regarding gittin, a 
claim of oness could be used to say that although the con-
dition was not fulfilled, the stipulation will not cancel 
the geirushin because it was only the oness that prevented 
its fulfillment. 

The Kovets Shiurim explains the disagreement 
between the Re’ah and the Ran. The reason that the Ran 
holds that a claim of oness can be used even regarding 
a stipulation that is not kept owing to unavoidable cir-
cumstances is not that he disagrees in principle to the 
Re’ah and holds that an oness can be viewed as having 
kept the condition. Rather, the Ran holds of a particular 
reasoning that there is a clear assumption that people do 
not mean to stipulate even in a situation of oness. When 
a stipulation is made, it is assumed that it excluded 
events of oness. Therefore, even when the kiddushin was 
made only on the condition that further money would 
be given, unavoidable circumstances that prevented 
him from fulfilling that condition is viewed as a mis-
take in the stipulation and the stipulation is thus not  
valid.

As explained above, Rabi Yochanan argues on this 
in respect to kiddushin. This is because he holds that 
since the woman only consented to the kiddushin on the 
assumption that she would receive further money, even 
if it was an oness that prevented her from receiving that 
money, she does not desire the kiddushin. Only regard-
ing gittin is the claim of oness valid because he had no 
intention for the stipulation to include situations that are 
beyond his control. 

His words explain the opinion of the Ran precisely. 
The Ran in Kiddushin mentions the idea that the reason 
that there is a claim of oness regarding gittin is that the 
husband never desired to divorce his wife unless he will-
ingly fulfilled the stipulation. As mentioned above, the 
Ran writes also in Nedarim that the underlying principle 

of oness in regard to stipulations is based on the assump-
tion that people do not mean to include unavoidable 
situations in their stipulation. Therefore, the Ran holds 
that a claim of oness can be made even when the stip-
ulation was “cancelled,” since he did not have such a 
situation in mind.

The Chiddushei Chasam Sofer13 also argues on the 
opinion of the Re’ah. He disagrees in principle with the 
distinction that was drawn between a stipulation such as 
“if I do not arrive” that was kept by oness and a stipula-
tion “if I do arrive” that was not kept by oness. He holds 
that although the basis for claims of oness regarding stip-
ulations is learned from the possuk “velana’arah lo sa’ase 
davar,” an oness claim can still be made for a stipulation 
that was not kept. He proves this because the paradigm 
oness of the possuk is similar to the cancelling of a stipu-
lation. The possuk is referring to a transgression that goes 
against the laws of the Torah and nevertheless, the Torah 
states that no punishment should be given to the na’arah. 
If so, the same should apply to a stipulation that was not 
kept because of an oness. He leaves the opinion of the 
Re’ah as requiring much further investigation.  

Shut Chasam Sofer14 mentions that in his Chiddushim 
on Kessubos he rejected the Mishna Lemelech’s distinc-
tion between an oness in fulfilling a stipulation and an 
oness that cancelled the stipulation. According to the 
Chasam Sofer, even if the oness caused the stipulation not 
to be kept, it is not considered to be cancelled and the 
kiddushin or geirushin stands. Based on this, he questions 
the opinion of the Rosh15 that one who gives an esrog on 
the condition that it is returned after use, the recipient 
will not have fulfilled his mitzvah if he does not return 
it, even if this was caused by an oness. According to his 
reasoning, since the esrog was not returned only because 
of circumstances that were not under his control, this 
should not constitute a cancelling of the stipulation and 
he should be considered to have fulfilled his mitzvah. 
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